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AUTHORITY TO REVOKE

A FIREARMS INSTRUCTOR’S CERTIFICATION

This paper responds to the following three questions:  (1) What sections of the Firearms Act would give a chief firearms officer (CFO) the authority to “disqualify” a firearms instructor?  (2) What are the proper procedures for revoking a firearms instructor’s certification or qualifications?  (3) What recourse does a firearms instructor have if a CFO refuses to recognize his or her endorsement on trainees’ licence applications?  For example, can the firearms instructor take the CFO’s refusal to recognize his or her “verification of proficiency” to a reference hearing, or is there some other remedy for challenging the CFO’s decision? 

DESIGNATION OF A FIREARMS INSTRUCTOR

Section 7 of the Firearms Act(
) refers to “an instructor who is designated by a chief firearms officer.”  There appear to be no other legislative or regulatory provisions that govern the credentials, certification or disqualification of a firearms instructor.  This means that the processes are essentially administrative and discretionary, and depend on the policies and practices of the particular province.  A representative of the CFO in Saskatchewan advised that an instructor’s certification may be withdrawn for one of three reasons:  the individual voluntarily gives up his or her certification, he or she fails to maintain a sufficiently active status, or an investigation by the CFO reveals problems with the instructor’s competence (for example, following a complaint by a student or a periodic review of the instructor teaching a course).  

ADMINISTRATIVE DISCRETION

As there are no specific legislative or regulatory provisions under the Firearms Act governing a CFO’s designation of firearm instructors, the proper procedures for revoking an instructor’s certification or qualifications are those applicable to general government action.  In other words, only general principles apply, such as concepts of good faith, fairness and reasonableness.  Administrative discretion has been stated to involve “a right to choose between more than one possible course of action upon which there is room for reasonable people to hold differing opinions as to which is to be preferred.”(
)     

However, discretion cannot be unlimited.  Leading commentators have identified at least five generic types of abuses.  The first category occurs when a delegate exercises his or her discretion with an improper intention in mind, which subsumes acting for an unauthorized purpose, in bad faith, or on irrelevant considerations.  The second type of abuse arises when the delegate acts on inadequate material, including where there is no evidence or without considering relevant matters.  Thirdly, the courts sometimes hold that an abuse of discretion has been committed where there is an improper result, including unreasonable, discriminatory or retroactive administrative actions.  A fourth type of abuse arises when the delegate exercises his or her discretion on an erroneous view of the law.  Finally, it is an abuse for a delegate to refuse to exercise his or her discretion by adopting a policy which fetters his ability to consider individual cases with an open mind.(
)
JUDICIAL REVIEW

Reference hearings before a provincial court judge under section 74 of the Firearms Act are only available in response to specific decisions of a CFO, and disqualification of a firearms instructor is not one of them.  If an individual believes that a wrong or unfair decision has been made in this regard, he or she must instead seek the more general recourse of judicial review of administrative action.  For this remedy to be available, there must first be a decision on the part of the government to review, which decision affects the individual who wants redress.  This may mean that a firearm instructor’s certification must actually be taken away and not merely inferred from the failure of a CFO to recognize the instructor’s credentials when processing a different individual’s application for a firearms licence.  It is also important to have an actual decision, as the deadline for commencing judicial review in the Federal Court is generally 30 days from receiving notice of the decision.(
)
As disqualification of a firearms officer is not one of the matters that must be heard before a provincial court judge under section 74 of the Firearms Act,(
) an application for judicial review would presumably be made to the Federal Court.  Because it is the federal government that administers the CFO’s responsibilities in Saskatchewan, an application for judicial review would not appear to be precluded in the Federal Court on the basis that the person making the decision is not a federal agency.(
)  Given certain exceptions to the jurisdiction of the Federal Court, however, a lawyer in private practice may need to confirm the proper forum in which to bring an application involving a decision to disqualify a firearms instructor.  If the application should be brought in a court established by Saskatchewan, the rules of that court governing judicial review would apply.(
)   

Assuming that the Federal Courts Act applies, the Federal Court may grant relief if it is satisfied that the government agency has, for example, failed to comply with the principles of natural justice, or based its decision on an erroneous finding of fact made in a perverse or capricious manner or without regard to the material before it.(
)  That said, there is no uniform standard for judicial review of administrative action.  The deference that courts give to the decisions made by a government body depends on several factors, including the intent of the legislation, the expertise of the government body and the existence of a privative clause.  A privative clause is a provision in a statute which purports to exclude judicial review.  

Further, judicial review should not be confused with an appeal.  In general, during judicial review, courts review the manner in which the decision was made, as opposed to the decision itself.  Judicial review of government action may lead to several remedies by the courts.  Among other things, the courts may quash a decision made by a government body, prohibit the body from proceeding with certain action, order the body to perform a specific action and, in some cases, even award compensation.   

For ease of reference, the provisions of the Federal Court Act relating to judicial review may be found in an Appendix to this paper.  As suggested above, if a particular individual wishes to commence an application for judicial review, he or she is best advised to consult with a lawyer in private practice.      

APPENDIX

Sections 18.1 and 18.2 of the Federal Court Act
APPENDIX

Sections 18.1 and 18.2 of the Federal Court Act
18.1(1)
An application for judicial review may be made by the Attorney General of Canada or by anyone directly affected by the matter in respect of which relief is sought.

(2)
An application for judicial review in respect of a decision or an order of a federal board, commission or other tribunal shall be made within 30 days after the time the decision or order was first communicated by the federal board, commission or other tribunal to the office of the Deputy Attorney General of Canada or to the party directly affected by it, or within any further time that a judge of the Federal Court may fix or allow before or after the end of those 30 days.

(3)
On an application for judicial review, the Federal Court may:
(a)
order a federal board, commission or other tribunal to do any act or thing it has unlawfully failed or refused to do or has unreasonably delayed in doing; or

(b)
declare invalid or unlawful, or quash, set aside or set aside and refer back for determination in accordance with such directions as it considers to be appropriate, prohibit or restrain, a decision, order, act or proceeding of a federal board, commission or other tribunal.

(4)
The Federal Court may grant relief under subsection (3) if it is satisfied that the federal board, commission or other tribunal:
(a)
acted without jurisdiction, acted beyond its jurisdiction or refused to exercise its jurisdiction;

(b)
failed to observe a principle of natural justice, procedural fairness or other procedure that it was required by law to observe;

(c)
erred in law in making a decision or an order, whether or not the error appears on the face of the record;

(d)
based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner or without regard for the material before it;

(e)
acted, or failed to act, by reason of fraud or perjured evidence; or

(f)
acted in any other way that was contrary to law.

(5)
If the sole ground for relief established on an application for judicial review is a defect in form or a technical irregularity, the Federal Court may:
(a)
refuse the relief if it finds that no substantial wrong or miscarriage of justice has occurred; and

(b)
in the case of a defect in form or a technical irregularity in a decision or an order, make an order validating the decision or order, to have effect from any time and on any terms that it considers appropriate.

18.2
On an application for judicial review, the Federal Court may make any interim orders that it considers appropriate pending the final disposition of the application.
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(�) 	Firearms Act, S.C. 1995. c. 39.


(�) 	Secretary of State for Education & Science v. Tameside Metropolitan Bureau Council (1976), [1977] A.C. 1014 at 1064 (H.L.), affirmed (1976), [1977] A.C. 1014 at 1036.


(�) 	See David Jones and Anne de Villars, Principles of Administrative Law, 3rd ed. (Toronto: Carswell, 1999) at 154. 


(�) 	Federal Court Act, R.S.C. 1985, c. F-7, subsection 18.1(2).


(�) 	If an Act of Parliament confers jurisdiction in respect of a matter on a court constituted or established by or under a law of a province, the Federal Court has no jurisdiction to entertain any proceeding in respect of the same matter unless the Act expressly confers that jurisdiction on that court:  �Ibid., subsection 17(6).


(�) 	The Federal Court has jurisdiction to review the decision of a “federal board, commission or other tribunal,” which means any body, person or persons having, exercising or purporting to exercise jurisdiction or powers conferred by or under an Act of Parliament:  Ibid., section 2.  However, this does not include any such body constituted or established by a province.  This exception resulted, for example, in an application for judicial review being struck where the decision was made by a firearms officer in Quebec, a province that administers its own firearms program:  9037-9694 Québec Inc. v. Canada (Attorney General), 2002 FCT 849.  (The application in that case was also struck because a provincial court reference under section 74 applied.)


(�) 	See, e.g., Queen’s Bench Rules, Part 52 (Judicial Review), rules 664 to 676.


(�) 	Federal Court Act, supra, subsection 18(4).
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