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POSSIBLE PRIVACY AND OTHER CONCERNS REGARDING

AN APPLICATION FORM FOR GUN COLLECTORS

OVERVIEW

This paper reviews whether aspects of an application form used by the Canada Firearms Centre to determine whether an individual is eligible to acquire certain firearms for the purpose of a gun collection contravenes the Firearms Act, the Privacy Act or Treasury Board guidelines relating to the collection of personal information.

This matter is also apparently being reviewed by the Privacy Commissioner of Canada, who is undoubtedly in a better position to ascertain any privacy violations.  Further, this paper only addresses whether the information on the application form is being properly collected, and not whether the collected information is then being properly used, disclosed or protected.  There are requirements under the Privacy Act and Treasury Board policy relating to the use, disclosure and protection of personal information, and the website of the Canada Firearms Centre suggests that it adheres to them.(
)  Without knowing the particular practices or actions of the Centre, or reviewing a specific complaint of a privacy violation relating to use, disclosure or protection, this paper is not able to go beyond suggesting whether the information on the face of the application form is being properly requested.

It would appear that three of the questions on the form, relating to membership in collectors’ associations, subscriptions to firearm magazines and attendance at gun shows, are unrelated to the form’s stated purpose and should arguably be removed, unless it is indicated that they are for another authorized purpose or that response to them is voluntary.  While a request for a signed consent to periodic inspections of a gun collection is authorized by regulations under the Firearms Act, a question asking about any concerns regarding periodic inspections likewise appears to be improperly included.

THE APPLICATION FORM

The application form under discussion is one distributed by the Canada Firearms Centre in Edmonton, Alberta (the “Alberta Application for Collector Status”).(
)  It contains 14 questions to determine whether an individual is eligible for “collector status,” and requires an applicant to consent to periodic inspections and acknowledge receipt of regulations relating to the storage of firearms.  It is acceptable for the Canada Firearms Centre to use this form generally (its components are reviewed below), as there is no prescribed form under the Firearms Act or regulations.

It is also appropriate for the Canada Firearms Centre, on the basis of administrative ease and efficiency, to ask individuals to use a prepared application form.  Allowing an individual to acquire certain firearms for a gun collection is a discretionary administrative decision of a chief firearms officer who may approve the acquisition “if satisfied” of certain criteria.(
)  The Canada Firearms Centre accordingly needs the relevant information and undoubtedly prefers it to be conveyed in an understandable and easily processed way.  While an individual is not legally bound to use the application form, a person who applies to acquire a firearm for a gun collection in a different manner might find that the Canada Firearms Centre has not received what it considers to be satisfactory information.  Of course, an individual may then follow up with the required additional information, but consideration of the application may take longer than if the individual simply completed the existing application form (or part of it, if he or she has concerns about answering particular questions).

It appears that offices of the Canada Firearms Centre in different provinces might be using somewhat different application forms.(
)  This is acceptable, again because there is no prescribed form, provided that each particular application form does not contravene legislation or guidelines.  For consistency, however, it would be preferable for the Canada Firearms Centre to use the same application form across Canada.  Further, differences between application forms may assist in determining whether one or more of them request improper or unnecessary information from applicants.  For example, if a particular application form with fewer or less intrusive questions adequately allows the Canada Firearms Centre to determine whether an individual may acquire firearms for a gun collection, an application form with additional or broader questions might go beyond what is required.

GUN COLLECTOR STATUS UNDER THE FIREARMS ACT
With respect to gun collectors, subparagraph 28(b)(ii) the Firearms Act allows a chief firearms officer to approve the transfer or importation of a restricted firearm or subsection 12(6.1) handgun only if satisfied “that the purpose for which the individual wishes to acquire the restricted firearm or handgun is to form part of a gun collection of the individual, in the case of an individual who satisfies the criteria described in section 30.”  The criteria under s. 30 are that the individual:

(a) has knowledge of the historical, technological or scientific characteristics that relate or distinguish the restricted firearms or handguns that he or she possesses;

(b) has consented to the periodic inspection, conducted in a reasonable manner, of the premises in which the restricted firearms or handguns are to be kept; and

(c) has complied with such other requirements as are prescribed respecting knowledge, secure storage and the keeping of records in respect of restricted firearms or handguns.(
)
Although “collector status” is not a statutory term,(
) the Canada Firearms Centre uses the expression in its application form to refer to an individual who meets the requirements set out in s. 30 and who may therefore acquire certain firearms for the purpose of a gun collection.  This administrative shorthand to refer to an individual under s. 30 is not unacceptable, although it may cause confusion to the extent that an individual believes that he or she is being conferred a legal status for purposes beyond subparagraph 28(b)(ii) and s. 30 of the Firearms Act.  The Application for Collector Status is only relevant to determining whether an individual may obtain, by way of transfer or importation, a restricted firearm or prohibited handgun.  It does not apply to other types of firearms or firearms already in an individual’s possession (although these are subject to other requirements in the Act), nor does it grant any general “collector status.”

APPLICATION QUESTIONS THAT ARE APPROPRIATE

Questions on the Alberta Application for Collector Status must be relevant to a purpose set out in the Firearms Act or its regulations, or some other authorized activity of the Canada Firearms Centre.  Given subparagraph 28(b)(ii) and s. 30 of the Firearms Act and the express criteria that must be considered in order for an individual to be designated a gun collector, the following questions on the application form are appropriate:

· What type of firearms do you wish to collect?  (This determines whether the firearms are restricted or subsection 12(6.1) handguns and therefore fall within subparagraph 28(b)(ii).)

· What historical knowledge do you have about this or these particular firearm(s)?  (This determines whether paragraph 30(a), relating to historical knowledge and characteristics, is met.)

· What distinguishes this or these firearm(s) from any other type(s) of firearm(s)?  (This determines whether paragraph 30(a), relating to distinguishing characteristics, is met.)
· What is the scientific or technological significance relating to or distinguishing between these type of firearms?  (This determines whether paragraph 30(a), relating to scientific and technical knowledge and characteristics, is met.)
· Are these firearms still being manufactured?  (This question appears to relate to whether the firearm has distinguishing characteristics in that it is no longer being manufactured.)
· How do you plan to store your firearms?  (This determines whether paragraph 30(c), relating to secure storage,(
) is met.)
· What records do you plan to keep in relation to your firearm collections?  (This determines whether paragraph 30(c), relating to record keeping, is met.)
The following question is also authorized, this time by regulations enacted under the Firearms Act:

· Why do you want to collect these specific firearms?
Specifically, subparagraph 3(3)(b)(ii) of the Conditions of Transferring Firearms and Other Weapons Regulations(
) requires an individual to “inform the chief firearms officer of the transferee’s reasons for wishing to acquire the restricted firearm or handgun to form part of a gun collection of the individual, in the case of an individual who satisfies the criteria described in section 30 of the Act.”

In addition to being authorized by the Firearms Act, the questions reproduced so far comply with the Privacy Act.(
)  Section 4 of that Act states:

4.  No personal information shall be collected by a government institution unless it relates directly to an operating program or activity of the institution.

The above questions comply with s. 4 because they are used to collect personal information for a purpose directly related to the operations and activities of the Canada Firearms Centre, being the determination of whether an individual may acquire a firearm for a gun collection.  Further, they request no more than the information necessary to ensure that an individual meets the criteria set out in s. 30 of the Firearms Act and subparagraph 3(3)(b)(ii) of the Conditions of Transferring Firearms and Other Weapons Regulations.

Other questions on the Alberta Application for Collector Status also appear to be properly requested under the Firearms Act and not to violate the Privacy Act.  Although they do not correspond precisely to the express requirements set out in the applicable provisions of the Firearms Act and regulations, they appear to be relevant to ascertaining the distinguishing characteristics of the firearm(s) intended for collection:

· Do these firearms come in different calibres?  (This may address unique scientific or technical characteristics.)
· What type of ammunition can be used with these firearms?  (This may address unique scientific or technical characteristics.)
These questions may also respond to possible safety concerns or be related to other activities of the Canada Firearms Centre.  However, if the information is being collected for a purpose other than to determine collector status, this should be indicated, as discussed later in this paper.

APPLICATION QUESTIONS THAT POSE CONCERNS

The following questions on the Alberta Application for Collector Status are more problematic with respect to their relevance to determining eligibility to acquire a firearm for a gun collection under the Firearms Act (or some other activity of the Canada Firearms Centre) and their compliance with the Privacy Act:

· Do you belong to any collectors’ associations?  If yes, please name one.

· Do you subscribe to or regularly read any periodicals or magazines relating to firearms?  If yes, please identify.

· Do you attend gun shows?  If yes, please identify.

Firstly, these questions are unrelated to determining whether an individual is eligible for collector status under the terms of subparagraph 28(b)(ii) or s. 30 of the Firearms Act.  To obtain collector status, the Act does not require an applicant to disclose whether he or she belongs to particular associations, reads particular magazines or attends gun shows.  While this information might demonstrate that an individual collects guns, the Firearms Act does not require an individual to establish that he or she meets any particular definition of a gun collector.  Rather, it requires him or her to have knowledge of the particular firearm’s distinguishing characteristics, something that may be satisfied whether or not an individual belongs to certain associations, reads certain magazines or attends gun shows.

   A.
Purpose of the Application for Collector Status

As reproduced above, s. 4 of the Privacy Act allows personal information to be collected by the Canada Firearms Centre if it “relates directly to an operating program or activity of the institution.”  An institution may also collect information for more than one authorized purpose.  However, it is required under s. 5(2) of the Privacy Act to inform an individual from whom it collects personal information of the purpose for which the information is being collected.(
)  Treasury Board policy states that this provision “recognizes the individual’s right to know and understand the purpose for which his or her information is being collected, and how it will be used.”(
)
The Alberta Application for Collector Status expressly states that “[r]esponses to the following questions will be used as a basis for determining whether an applicant can be designated a gun collector.”  There is no indication that any of the 14 questions on the form are being used to collect information for any other purpose, such as to give other authorizations, ascertain general safety concerns, or conduct research or statistical analysis.  Moreover, the Canada Firearms Centre indicates on its website that that “[i]nformation provided when applying for a firearms licence or certain authorizations … is used exclusively by a Chief Firearms Officer to determine eligibility for the privilege or activity in question.”(
)  Accordingly, all of the questions on the Alberta Application for Collector Status may be considered to be asked only for the purpose of determining one’s eligibility to acquire certain firearms for a gun collection.

   B.
Obligation to Collect No More Information than Necessary

Treasury Board guidelines further clarify what constitutes the appropriate collection of personal information:

The policy requires that institutions have administrative controls in place to ensure that they do not collect any more personal information than is necessary for the related programs or activities.  This means that institutions must have parliamentary authority for the relevant program or activity, and a demonstrable need for each piece of personal information collected in order to carry out the program or activity.(
)
As already discussed, most questions on the Alberta Application for Collector Status are justifiable on the basis of the parliamentary authority set out in subparagraph 28(b)(ii) and s. 30 of the Firearms Act, and are necessary for the Canada Firearms Centre to determine whether an individual is eligible for collector status.  However, the questions relating to membership in collectors’ associations and subscriptions to magazines are unrelated to determining eligibility to acquire a firearm for a gun collection, or indeed possibly any activities of the Canada Firearms Centre.  If there is a connection between any of these questions and eligibility for collector status, the questions should be more clearly worded so as to solicit only the relevant information and no more than is required.  While the Canada Firearms Centre does have authority in relation to gun shows, the question relating to attendance at gun shows is not stated to be included for any alternate purpose.

Given that the Alberta Application for Collector Status indicates that its questions are for the purpose of determining whether an individual can be designated a gun collector, and the three questions on collectors’ associations, magazines and gun shows appear unrelated to that purpose, they arguably are unauthorized by the Firearms Act and contravene the Privacy Act.  The fact that an Application for Collector Status in Ontario(
) does not contain these three questions further suggests that they are unnecessary for the purpose of determining eligibility for collector status under s. 30 of the Firearms Act.  The three questions also appear to contravene Treasury Board guidelines by soliciting more personal information than is necessary, not being grounded in parliamentary authority or statutory relevance (with the exception of the question relating to gun shows, but an alternate purpose would need to be indicated), and failing to have a “demonstrable need” for the specific pieces of information.  All of this said, the Canada Firearms Centre may have explanations for the problematic questions, establishing their relevance and necessity, in which case the conclusions reached in this paper may need to be re-evaluated.

OTHER REQUIREMENTS FOR THE COLLECTION OF

PERSONAL INFORMATION

Treasury Board guidelines state that in circumstances where an individual is not required to supply particular information, knowledge and understanding of the purpose of the collection permit the individual to make an informed decision as to whether or not to respond.(
)  Treasury Board policy further states that “every individual who is asked to provide personal information must be informed:  (a) of the purpose of the collection; (b) whether response is voluntary or required by law; (c) of any possible consequences of refusing to respond; (d) that the individual to whom the information pertains has rights of access to and protection of the personal information under the Privacy Act; and (e) of the registration number of the personal information bank in which the information will be retained.”

It is unclear whether advising an individual of his or her right to access information under (d) and the registration number under (e) must be done directly on the form requesting the personal information.  If so, the Alberta Application for Collector Status fails to do so.  However, it might be that the Canada Firearms Centre satisfies these two items by way of a general notice applicable for all purposes and that this is appropriate under Treasury Board guidelines.(
)
With respect to advising an individual (a) of the purpose of the collection, (b) whether response is voluntary or required by law, and (c) of any possible consequences of refusing to respond, the Alberta Application for Collector Status more or less does this.  It states that the questions “will be used as a basis for determining whether an applicant can be designated a gun collector,” that it is “imperative that you answer the questions comprehensively,” and that “[f]ailure to provide sufficiently detailed information may result in the rejection of your application for collector’s status.”  However, a few concerns arise.

Firstly, the purpose of the questions is probably overstated.  It is not to determine generally whether an individual can be designated a gun collector.  Rather, it is to determine whether an individual can be designated a gun collector for the purpose of acquiring restricted firearms or prohibited handguns.  While this is more clearly stated on the first page of the application form, in the context of obtaining consent for periodic inspections and an acknowledgment of receipt of storage regulations, an individual may mistakenly believe that answering the questions on the following pages is required in order to have any collection of firearms (i.e., even non-restricted or non-prohibited ones).

Secondly, as has already been discussed, some of the questions on the application form seem unrelated to determining collector status, in which case they should either be removed or the form should state that they are for an alternate purpose and/or that responding to them is voluntary.  Thirdly, the indication that responses are “imperative” fails to clearly state whether they are required by law, although this is probably implied.  Because it is implied, there is a concern that the statement is improper or inaccurate, given that some of the questions appear not to be required by law.  Finally, although the statement advising of possible rejection of the application meets Treasury Board guidelines by indicating the consequence of failing to respond, it implies that failing to answer all of the questions on the form may result in rejection when, again, some of the questions are arguably unrelated to the purpose of the application form and request unnecessary information.

SUMMARY OF PRIVACY CONCERNS

The purpose of the Privacy Act and Treasury Board guidelines relating to the collection of personal information is not only to ensure that government institutions respect privacy rights but also to ensure that they make it possible for the individuals they serve to control and make decisions about their own personal information.  Among other things, government institutions have the obligation to indicate the purpose for which personal information is collected, collect information only for that purpose unless otherwise stated, and indicate that the provision of personal information is voluntary where it is not required by law.

The Alberta Application for Collector Status contains questions relating to membership in any collectors’ associations, subscriptions to periodicals or magazines relating to firearms, and attendance at gun shows.  These appear to be unrelated to the only purpose indicated on the form, which is to determine an applicant’s eligibility to acquire certain firearms for a gun collection.  Unless the purpose of these questions is more clearly stated or they relate to the statutory criteria to determine what has been administratively referred to as “collector status,” an applicant should not be led to believe that he or she must answer them.

In addition to containing seemingly unnecessary questions without any indication that responses are voluntary or for an alternate purpose, the Alberta Application for Collector Status arguably overstates its purpose on the second page (and possibly in its title) by failing to indicate that “collector status” is only relevant to acquiring a restricted firearm or a subsection 12(6.1) handgun, and not other firearms.  Further, the form implies that responses to all questions are “imperative” under the law when they may not be.  All of these observations suggest that the Alberta Application for Collector Status falls short of being squarely under the authority of the Firearms Act and meeting fully the requirements of the Privacy Act and Treasury Board guidelines relating to the collection of personal information.
A government institution must not imply that the provision of personal information is required when it is not, even if an individual has the capacity or other means to decide whether he or she should give out the information.  It is not the obligation of the individual responding to a request for personal information to determine independently whether he or she needs to provide a response, failing which a particular consequence will follow.(
)  The obligation is on the government institution to give individuals the fullest ability to make a decision about whether or not to disclose personal information.

INSPECTIONS OF GUN COLLECTIONS AND

STORAGE REGULATIONS

Subparagraph 3(3)(b)(ii) of the Conditions of Transferring Firearms and Other Weapons Regulations(
) requires an individual wishing to acquire a restricted firearm or subsection 12(6.1) handgun for the purpose of a gun collection to provide “signed consent to the periodic inspection, conducted in a reasonable manner, of the premises in which the restricted firearms or handguns are to be kept.”(
)  Such inspections are authorized by the Firearms Act.  Section 102(1) states that for the purpose of ensuring compliance with the Act and regulations, “an inspector may at any reasonable time enter and inspect … any place in which the inspector believes on reasonable grounds there is a gun collection.”  Section 104(1) states that an inspector “may not enter a dwelling-house under section 102 except (a) on reasonable notice to the owner or occupant, except where a business is being carried on in the dwelling-house; and (b) with the consent of the occupant or under a warrant.”

Because regulations under the Firearms Act require a person to consent to periodic inspections in order to acquire a firearm for a gun collection, the request for such consent on the first page of the Alberta Application for Collector Status is authorized.(
)  Likewise, the request for an acknowledgment of receipt of a copy of the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, and for an indication of an awareness of the contents, is authorized by subparagraph 3(3)(b)(iii) of the Conditions of Transferring Firearms and Other Weapons Regulations.(
)
While legislators might have instead required a person to simply indicate that he or she will comply with the Firearms Act and Regulations and Part III (Firearms and other Weapons) of the Criminal Code, the objective of specifically requesting consent to periodic inspections and an acknowledgement of receipt of storage regulations is presumably to turn a gun collector’s attention to those matters.  Although a firearm owner must comply with storage regulations in any event, his or her acknowledgment of receipt and awareness of the relevant requirements is undoubtedly aimed at further promoting safety.  Although subparagraph 104(1)(b) of the Firearms Act already permits an inspection with the consent of a home’s owner or occupant, the signed consent of a gun collector on the Alberta Application for Collector Status is presumably aimed at obtaining that consent in advance so that only the requirement of reasonable notice under subparagraph 104(1)(a) of the Firearms Act needs to be fulfilled.  Later requesting consent risks a refusal, in which case the obtaining of a warrant would be a costly and time-consuming process.

However, a particular question on the Alberta Application for Collector Status appears to go beyond what is authorized by, and relevant to, the Firearms Act and Conditions of Transferring Firearms and Other Weapons Regulations.  It reads as follows:

· Firearms Officers have the authority under the Act to inspect your collection.  Do you have any concerns with periodic inspections?
As only the provision of consent is required by the Regulations, there seems to be no authorized reason to ask whether an individual may have concerns about periodic inspections.  If an individual does, he or she should simply refuse consent (in which case, an authorization to acquire the firearm may be refused) or provide any concerns short of a full refusal voluntarily (in which case, the application form should not imply that response to the question is required).  If an individual does not have any concerns about periodic inspections, the provision of consent on the first page of the Alberta Application for Collector Status should suffice.  Accordingly, the above question should arguably be removed, or response to it indicated to be voluntary, in order to meet the requirements of the Privacy Act and Treasury Board guidelines relating to the collection of personal information.(
)
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(�)	Canada Firearms Centre, “Your Privacy and Access to Information” (on-line), Ottawa, last modified 17 February 2005; available at � HYPERLINK "http://www.cfc-cafc.gc.ca/about-nous/atip/default_e.asp" ��http://www.cfc-cafc.gc.ca/about-nous/atip/default_e.asp�.


(�)	“Application for Collector Status,” Canada Firearms Centre, 720-10909 Jasper Avenue, Edmonton, Alberta. 


(�)	Firearms Act, S.C. 1995, c. 39, s. 28, discussed below.


(�)	See, e.g., “Application for Collector Status” distributed by the Chief Firearms Officer, Ministry of Solicitor General, 777 Memorial Avenue, Orillia, Ontario, available on-line at � HYPERLINK "http://www.marstar.ca/forms/collector-status.pdf" ��http://www.marstar.ca/forms/collector-status.pdf�.


(�)	These three criteria are also enumerated, with some variation, in subparagraphs 3(3)(b)(i), (ii) and (iii) of the Conditions of Transferring Firearms and Other Weapons Regulations, SOR/98-202.


(�)	Even “gun collector” is not a statutory term, being only a heading for s. 30 of the Firearms Act.


(�)	A gun collector must comply with the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, SOR/98-209, discussed in more detail below.


(�)	Conditions of Transferring Firearms and Other Weapons Regulations, supra note 5.


(�)	Privacy Act, R.S.C. 1985, c. P-21.


(�)	There are exceptions to disclosing the purpose of the collection if it might result in the collection of inaccurate information or defeat the purpose or prejudice the use for which information is collected:  Ibid., s. 5(3).  Neither of these exceptions would appear to apply to the collection of information for the purpose of determining whether an individual is eligible to acquire firearms for a gun collection.


(�)	Treasury Board of Canada, Secretariat, Financial and Information Management Branch, “Collection of Personal Information,” Ottawa, last revised 1 December 1993, available on-line at � HYPERLINK "http://www.tbs-sct.gc.ca/pubs_pol/gospubs/TBM_128/CHAP2_2-2_e.asp#inf" ��http://www.tbs-sct.gc.ca/pubs_pol/gospubs/TBM_128/CHAP2_2-2_e.asp#inf�.


(�)	Canada Firearms Centre, “Your Privacy and Access to Information,” supra note 1.


(�)	Treasury Board of Canada, “Collection of Personal Information,” supra note 11.


(�)	See note 4.


(�)	Treasury Board of Canada, “Collection of Personal Information,” supra note 11.


(�)	The Canada Firearms Centre, for example, advises clients of their general right to access personal information in “Your Privacy and Access to Information,” supra note 1.


(�)	Here, it may very well be that a person who refuses to answer certain questions on the Alberta Application for Collector Status will still have his or her application accepted by the Canada Firearms Centre, as failure to respond simply “may” result in rejection.  However, an individual should arguably be in a better position to understand the consequences of failing to respond to each particular question, even if this simply means that the questions are framed in such a way that the reasons they are being asked are more apparent.  This will enable an applicant to understand the possibility of rejection as it relates to the information provided (or not provided) in the context of each question.


(�)	Conditions of Transferring Firearms and Other Weapons Regulations, supra note 5.


(�)	This consent is also required by paragraph 30(b) of the Firearms Act, but the Regulations add that it must be signed consent.


(�)	Without pursuing an in depth analysis, subparagraph 3(3)(b)(ii) of the Conditions of Transferring Firearms and Other Weapons Regulations, requiring consent to inspections, appears to be valid.  The provision is likely based on the legitimate objective of public safety, and the decision to allow the transfer of a firearm for the purpose of a gun collection is discretionary, so that the requirement to consent to periodic inspections does not violate any independent right or freedom.


(�)	A transferee shall provide “details of the transferee’s understanding of the requirements set out in the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations respecting the secure storage of restricted firearms or handguns.”


(�)	Privacy Act, supra note 9, ss. 4 and 5; Treasury Board of Canada, “Collection of Personal Information,” supra note 11.
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